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 1.  TIME:  9:00   CASE#: MS16-0266 
CASE NAME: DUKE  vs.  SHULENBERGER 
SPECIAL SET HEARING ON: SEE RELATED CASE C16-01036, MOT. TO CONSOLIDATE 
SET BY MARY SHULENBERGER 
* TENTATIVE RULING: * 
 
 

(See Line 12.) 

  

 2.  TIME:  9:00   CASE#: MSC05-02296 
CASE NAME: CATERPILLAR FINANCIAL  vs.  J.W. RILEY & SON INC.   
HEARING ON MOTION TO VACATE RENEWAL OF JUDGMENT 
FILED BY JOHN RILEY 
* TENTATIVE RULING: * 
 
            The motion to vacate renewal of judgment is denied.   

 First, the moving party, John Riley, is not the judgment debtor and is not actually a party 

to the case. 

 Second, the defendants cannot relitigate the issue of whether service was proper.  

Defendants previously asserted that they were not properly served, and the motion was heard 

on the merits and denied by the court on June 6, 2006.  That decision has been final for many 

years.  Neither an appeal nor a motion for reconsideration would be timely.  (While this does not 

qualify as “issue preclusion,” because the motion is brought in the same case, all elements for 

issue preclusion are established here, i.e., the issue is identical, it was actually litigated, it was 

necessarily decided, the prior decision is final and on the merits of that issue, and it is raised (or 

would be raised) by the same party or a party in privity with that party.  (Hardy v. America’s Best 

Home Loans (2014) 232 Cal.App.4th 795.) ) 

The Court also notes that the motion may not have been timely served.  Plaintiff asserts 

that according to the proof of service, the motion was served by mail on June 27, 2016.  Based 

on the requirement of service sixteen court days before the hearing (per Code of Civil Procedure 

section 1005), plus five days for service by mail, the motion had to be served no later than 

June 24, 2016.  Moving party has not filed proof of service at all (which itself would allow denial 

of the motion), and Plaintiff has not provided a copy (presumably believing that moving party 

filed it with the court). 
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 3.  TIME:  9:00   CASE#: MSC10-01646 
CASE NAME: RBS CITIZENS  vs.  OGUNLEYE 
HEARING ON MOTION TO VACATE DEFAULT AND DEFAULT JUDGMENT 
FILED BY SANDRA OGUNLEYE 
* TENTATIVE RULING: * 
 

The motion to vacate the default and default judgment is granted. 

Defendant brings this motion to vacate the default judgment against her under Code of 

Civil Procedure section 473(d), which allows the court to “set aside any void judgment or order.”   

This includes where the defendant either was not served or improperly served.  (Dill v. Berquist 

Construction Co. (1994) 24 Cal.App.4th 1426, 1444; American Express Centurion Bank v. Zara 

(2011) 199 Cal.App.4th 383, 387.)  Notably, the motion is not filed under either section 473(b), 

which must be brought within six months, and requires a showing of mistake, inadvertence, 

surprise, or excusable neglect, or section 473.5, which must be brought within two years and 

requires a showing that the defendant’s lack of actual notice was not caused by avoidance of 

service or inexcusable neglect.   Accordingly, discussion of some of the considerations relevant 

under those sections is not relevant to this case. 

Thus, the issue is whether Defendant has proven by a preponderance of the evidence 

that she actually was not served with the summons and complaint.  While parties devote much 

effort to discussion of whether plaintiff was diligent in seeking Defendant’s address, as well as 

the significance and contents of a telephone conversation between Defendant and Plaintiff’s 

counsel that occurred in 2013 (well after the default judgment had been entered), those issues 

are not directly material.  At best, they have some bearing on Defendant’s credibility, which the 

Court has considered. 

The default judgment was based on a proof of service from December 7, 2011, stating 

that substitute service was made at 4305 Foothill Way in Pittsburg on “Jane Doe, Co-resident, 

Female, Black skin, Black hair…” and subsequent mailing.  In a declaration filed January 11, 

2012, Plaintiff’s counsel acknowledged uncertainty about service, noting that a woman from the 

residence subsequently called his office and indicated that Defendant did not reside there.  

These facts by themselves suggest that the purported substitute service was not valid.  Plaintiff 

then attempted to confirm Defendant’s residence through a request to the U.S. Postal Service, 

but that response stated only that no “address change request” had been received.  In turn, 

Defendant states in her declaration that she never lived at that address, never knew anyone 

who lived at that address, and never received the summons and complaint until May of 2016.  

Accordingly, the Court finds that Defendant has proven by a preponderance of the evidence that 

she was not properly served.  Thus, the judgment is void and must be vacated. 
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 4.  TIME:  9:00   CASE#: MSC15-01396 
CASE NAME: SINGH  vs.  INDYMAC BANK 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGS.  ( SET 2 ) 
FILED BY INDYMAC BANK, F.S.B., et al. 
* TENTATIVE RULING: * 
 
Dropped at the request of the moving party. 
 
 

  

 5.  TIME:  9:00   CASE#: MSC15-01506 
CASE NAME: RODGERS  vs.  BRANAGH DEVELOPMENT 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of RODGERS 
FILED BY BRANAGH DEVELOPMENT, INC. 
* TENTATIVE RULING: * 
 
Dropped from calendar, based on notice of settlement filed by the parties. 
 
 

  

 6.  TIME:  9:00   CASE#: MSC15-01506 
CASE NAME: RODGERS  vs.  BRANAGH DEVELOPMENT 
HEARING ON MOTION TO STRIKE 
FILED BY BRANAGH DEVELOPMENT, INC. 
* TENTATIVE RULING: * 
 
Dropped from calendar, based on notice of settlement filed by the parties. 
 
 

  

 7.  TIME:  9:00   CASE#: MSC15-01956 
CASE NAME: DARRELL SPARKMAN  vs.  VALA BERJIS 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of SPARKMAN 
FILED BY MUIR PULMONARY CRITICAL CARE, VALA BERJIS 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by defendants Vala Berjis, M.D. and 
Muir Pulmonary Critical Care (collectively, “Defendants”). The Demurrer is opposed by the 
plaintiff in this case, Karen Sparkman (“Karen”). The action relates to the death of Karen’s 
husband, Darrell Sparkman (“Darrell”). 

Relevant Factual Allegations and Procedural History 

The facts alleged in the second amended complaint (“2AC”) are relatively straightforward. In the 
spring/summer of 2014, Darrell went to his primary care physician with swollen legs. (2AC ¶ 14.) 
He was referred for imaging to determine the cause of the swelling. After a PET scan, Darrell 
was told he was not suffering from blood clots, but had masses in his liver and pulmonary 
nodules that were believed to be cancer. (Id.) He was referred to Dr. Berjis for follow-up. 
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(2AC ¶ 15.) 

Dr. Berjis ordered a needle biopsy on or about June 10, 2014, which was conducted on or about 
June 10, 2014 by Dr. Finch, who submitted the results for review. (2AC ¶¶ 16, 18.) 
Approximately nine or ten days later, Darrell was told by Dr. Berjis that the masses were not 
cancer, but fatty tissue. (2AC ¶ 20.) 

In February 2015, Darrell went to John Muir Walnut Creek, suffering from back and abdominal 
pain. Testing revealed that he had advanced cancer in the same location he previously was told 
he did not have cancer. (2AC ¶ 22.) 

On October 24, 2015, Darrell died from metastatic cholangiocarcinoma. (2AC ¶ 24.) 

On October 29, 2015, the instant lawsuit was filed. Only Darrell was named as a plaintiff. The 
original complaint alleged the same operative facts as summarized above, and pled two causes 
of action, for medical negligence and negligence. 

On October 30, 2015, a first amended complaint was filed. Again, only Darrell was named as a 
plaintiff. The first amended complaint alleged the same operative facts as summarized above, 
and again pled two causes of action, for medical negligence and negligence. 

On March 14, 2016, a motion for leave to file the currently operative 2AC was filed. On April 25, 
2016, the Court granted that motion. The 2AC was filed on May 13, 2016, alleging causes of 
action for medical negligence and wrongful death. That same day, a motion to appoint Karen as 
Darrell’s successor-in-interest under Code of Civil Procedure (“CCP”) § 377.33 was filed. On 
June 20, 2016, the Court granted that motion. The Demurrer followed on June 22, 2016. 

Discussion 

The Demurrer argues that the entire action is time-barred under CCP § 340.5. Relevant to this 
case, the parties appear to agree that the statute of limitations began to run on any negligence-
based cause of action in February 2015, when Darrell was first told he had cancer. (2AC ¶ 22.) 
As such, under CCP § 340.5, to be timely, the action needed to be commenced by February 
2016 with respect to the negligence-based causes of action. Karen argues that although the 
2AC was not filed until May 2016, the 2AC relates back to the original complaint, which was filed 
before February 2016. 

Wrongful Death Cause of Action 

The wrongful death cause of action did not accrue until Darrell died, on October 24, 2015. See 
Larcher v. Wanless (1976) 18 Cal.3d 646, 656-657.  As to that cause of action, the 2AC is within 
the one-year limitations period provided by CCP § 340.5, even without regard to the relation-
back doctrine. Thus, on the ground that the wrongful death cause of action is time-barred, the 
Demurrer is overruled. 

Survivor Cause of Action 

With respect to the survivor cause of action, San Diego Gas & Elec. Co. v. Super. Ct. (2007) 
146 Cal.App.4th 1545, controls the disposition of the Demurrer. 

In that case, the Court noted that “[a]n amended pleading will also relate back if it makes a mere 
technical change in the capacity in which the plaintiff sues on the same cause of action or 
substitutes a plaintiff with standing in place of a plaintiff who lacks standing.” Id. at p. 1550 
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(citation omitted). 

Other than citing CCP § 377.30, Defendants provide the Court no authority for the proposition 
that Karen’s replacing Darrell is something other than a standing issue. CCP § 377.30 states, in 
relevant part: 

A cause of action that survives the death of the person entitled to commence an action 
or proceeding passes to the decedent’s successor in interest … and an action may be 
commenced by the decedent’s personal representative or, if none, by the decedent’s 
successor in interest. 

CCP § 377.30 identifies which parties have standing to assert causes of action that survive the 
death of the person entitled to bring them. 

Here, Darrell did not have standing to pursue any claims on the date the original complaint was 
filed, because he had died five days earlier. However, under CCP § 377.20 et seq., Karen, as 
Darrell’s successor-in-interest, does have standing to pursue his medical negligence claim. See 
CCP § 377.30. 

The 2AC substituted as a plaintiff Karen (who has standing to bring these claims) for Darrell 
(who did not). San Diego Gas & Elec. Co. says that in such an instance, the amended pleading 
will relate back to the date of the original complaint. Accordingly, the survivor claims pled in the 
2AC relate back to the date of the original complaint, which was filed within one year of 
February 2015. 

On the ground that the survivor cause of action is time-barred, the Demurrer is overruled. 

Necessary Parties 

Finally, the Demurrer argues that the 2AC is defective because not all of Darrell’s heirs are 
properly joined in the wrongful death cause of action. 

The Court rejects this argument. Ruttenberg v. Ruttenberg (1997) 53 Cal.App.4th 801 is 
squarely on-point. Omitted heirs are not indispensable parties. Id. at p. 808. They are, however, 
necessary parties. The Ruttenberg opinion explained: 

[P]laintiff heirs have a mandatory duty to join all known omitted heirs in the 
“single action” for wrongful death. If an heir refuses to participate in the suit as a 
plaintiff, he or she may be named as a defendant so that all heirs are before the 
court in the same action. An heir named as a defendant in a wrongful action is, in 
reality, a plaintiff. 

Id. at p. 808.  

Here, the plaintiff has done exactly what Ruttenberg counsels: Nicole has refused to participate 
in the suit (thus far), and so she has been named as a defendant. Romero v. Pacific Gas & Elec. 
Co. (2007) 156 Cal.App.4th 211, on which Defendants rely, does not require a contrary result. 
Indeed, Romero notes that “[a]ny heir who does not consent to be joined as a plaintiff in the 
wrongful death action must be named as a defendant…” Id. at p. 216. Romero was concerned 
with a defendant (PG&E) that settled a wrongful death claim with one heir, while having 
knowledge of the existence of additional heirs, and then later attempted to rely on the so-called 
“one action rule.” Id. at p. 218. Romero is inapposite. Under Ruttenberg, it is sufficient for 
plaintiff to join all known heirs, including by naming them as nominal defendants, if necessary. 
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However, Ruttenberg goes on to say that for a nominal defendant (like Nicole) to be joined, she 
must be served. The opposition concedes that Nicole has not yet been served, but indicates that 
she will be served by the date of the hearing on this matter (July 25). The Court’s file does not 
include a valid proof of service with respect to Nicole.  

As a result, the 2AC is defective in that because Nicole has not been served, she has not been 
joined. At present, as to the wrongful death cause of action, on the ground that plaintiff has not 
joined all heirs, the Demurrer must be sustained with leave to amend. However, should plaintiff 
file with the Court a valid proof of service, or provide one at the hearing on this matter, the Court 
will be inclined to overrule the Demurrer. 
 

 

  

 8.  TIME:  9:00   CASE#: MSC15-02106 
CASE NAME: MILESTONE DIVERSIFIED  vs.  PAUL D. BANKE    
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY PAUL D. BANKE, et al. 
* TENTATIVE RULING: * 
 

Defendants move to compel further responses to discovery, specifically: (1) amended 

responses to a request for production of documents; (2) further actual production of documents; 

(3) a privilege log to be produced if records are withheld; (4) further appearance at deposition by 

Nader Eghtesad; (5) to compel further responses at that deposition to questions concerning 

“solely to the number of meetings between Nader Eghtesad and counsel; and (6) monetary 

sanctions against plaintiff. 

Mr. Eghtesad, as the principal of plaintiff Milestone Diversified Group, LLC (“Milestone”), 

appeared for his deposition on April 5, 2016.  He also was served with a request for production 

of 62 categories of documents, identical to those set forth in Defendants’ request for production 

of documents served on Plaintiff Milestone.  At the deposition, counsel for the parties agreed 

that further production of documents would be necessary, and that a further deposition session 

would be scheduled for April 18, 2016.   

At the deposition, defense counsel asked Mr. Eghtesad questions concerning the 

number of times he had met with his attorney to prepare for the deposition, while not asking 

about what was discussed at any such meetings.  Mr. Eghtesad declined to answer.   

On April 14, 2016, Milestone produced additional documents.  On April 15, counsel for 

Milestone cancelled the continued deposition, and advised defense counsel that he could not 

commit to a date certain for its resumption, because he had questions (presumably of his client) 

concerning the adequacy of the production.  On April 19, 2016, Eghtesad and his counsel 

advised defendants that they would obtain new counsel.   

Pursuant to the court’s discovery facilitator program, the matter was heard by a 

facilitator, who issued recommendations on May 9, 2016.   He recommended that verified 

amended responses to specific discovery requests be served, that additional documents be 
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produced, and that a privilege log be provided.  The facilitator also recommended that the 

deposition be rescheduled for no later than June 14, 2016.   

On June 1, 2016, new counsel contacted Defendant’s counsel, and they agreed (subject 

to the receipt of a substitution of counsel form), that the deadline to move to compel further 

responses would be extended by 45 days (relative to the otherwise existing 30 days from the 

May 9, 2016, facilitator’s recommendation). A series of emails between June 2 and June 6 did 

not resolve all issues, but did confirm the extension of time to file the motion to compel.  It did 

not, however, commit to provide further responses to the requests for production.  

Notwithstanding that agreement, Defendants filed their motion to compel further production on 

June 14, 2016. 

On July 8, 2016, the parties agreed to a continued date for the deposition (August 3, 

2016), that the deposition questions in dispute would be answered, that additional responses to 

the request for production of documents would be provided, and other matters not relevant to 

this motion. 

Subsequently, Milestone provided supplemental responses to the requests for 

production of documents.  Neither party actually has provided the Court with a copy of the 

supplemental responses.  They are set out, however, in Plaintiff’s Separate Statement in 

Support of its opposition to the motion, filed July 12, 2016. 

In reply, Defendants identify 23 separate responses as to which it asserts that Plaintiff 

has failed to produce documents, and asks that the Court order additional production.  The 

difficulty with this request is that if the responses are adequate under the applicable code 

provisions, particularly Code of Civil Procedure section 2031.230, it constitutes a legally 

sufficient response, and the Court cannot compel a further response simply because the 

propounding party, or even the Court, doubts its veracity.  

This does not leave Defendants without options.  At deposition, Defendants may inquire 

of Mr. Eghtesad as to the extent of his efforts to locate the documents and where they might be 

found.  If such documents ultimately are found, and Milestone’s conduct is responsible for 

additional expense in locating the documents, such conduct may be a basis for a sanction.  

Moreover, the lack of such evidence may be used in a motion for summary adjudication or 

summary judgment.  If Milestone subsequently claims to have such documents, Defendants 

may move to exclude them based on the failure to produce them in discovery. 

Thus, the issue before the Court is whether, in stating that it does not have the 

documents, Milestone has complied with the applicable code provision.  Code of Civil Procedure 

section 2031.230 specifically addresses the matters that must be stated as part of a 

“representation of inability to comply” with a document demand.  The statement must “affirm that 

a diligent search and a reasonable inquiry has been made in an effort comply with that 

demand.”  It also must specify whether the inability is because the item “has never existed, has 

been destroyed, has been lost, misplaced, or stolen, or has never been, or is no longer, in the 
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possession, custody, or control of the responding party.” It also must identify anyone known or 

believed to have the item. 

Defendants assert generally that the responses are inadequate because “they are just 

plain false.”  They further assert that the responses do not address whether the documents have 

been destroyed, and that some of the responses are “boilerplate.”  In reviewing the particular 

responses, however, they appear to comply with the statutory requirement.  For example, the 

supplemental responses to requests 16 and 60, to use two examples, state that a diligent 

search was conducted, and that all responsive documents were provided.  They further state 

that Plaintiff does not know of anyone who has them and that they were routinely destroyed.  As 

noted above, determining whether those statements are truthful is beyond the scope of a motion 

to compel further responses.  If Defendants claim that any of the individual supplemental 

responses fail to comply with the requirement of Code of Civil Procedure section 2031.230, they 

must provide further documentation to the Court setting out each particular supplemental 

response and identifying the specific manner in which it is not sufficient.  If Defendants wish to 

pursue this issue, then the matter will be continued to August 15, 2016, and they may serve and 

file a statement specifically setting forth the grounds upon which each supplemental response 

as to which they seek relief fails to comply with section 2031.230, no later than August 5, 2016.  

Otherwise, the motion to compel further responses is denied. 

With respect to sanctions, the Court agrees with Defendants that Plaintiff’s conduct 

appears to show a deliberate effort to avoid, or at least delay, discovery.  The Court’s concern, 

however, is that after new counsel substituted into the case, a 45-day extension of time to file a 

motion to compel was obtained, yet Defendants filed the motion 8 days later.  On July 8th, 

Milestone agreed to provide supplemental responses, and they were provided some time before 

July 12th.   Thus, had Defendants forestalled in filing the motion until later during the 45-day 

extension period, at the very least the motion would have been greatly truncated.  It is not clear 

how much the filing of the motion played a role in obtaining the supplemental responses.  

Eghtesad already had agreed to appear for his deposition.  He agreed to answer the disputed 

questions from the deposition.  Nor is the Court granting the bulk of the relief Defendants now 

seek, i.e., compelling further responses.  Accordingly, the request for sanctions is denied. 

 

 

  

 9.  TIME:  9:00   CASE#: MSC15-02292 
CASE NAME: FINANCIAL SERVICES  vs.  TANG 
HEARING ON DEMURRER TO COMPLAINT of FINANCIAL SERVICES 
FILED BY RENEE TANG 
* TENTATIVE RULING: * 
 
Dropped from calendar by stipulation. 
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10.  TIME:  9:00   CASE#: MSC15-02293 
CASE NAME: MALFATTI  vs.  BSI FINANCIAL SERVICES 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of MALFATTI 
FILED BY BANK OF AMERICA, N.A., et al. 
* TENTATIVE RULING: * 
 
 Defendants’ unopposed general demurrer is sustained without leave to amend.  
(Code Civ. Proc., § 430.10, subd. (e).)  Defendants shall prepare a proposed judgment of 
dismissal, separate from any formal order on the demurrer, and shall submit that proposed 
judgment to plaintiff’s counsel for approval as to form. 
 
 The further case management conference set for August 19, 2016 shall remain on 
calendar, but the demurring defendants are excused from attending.  Plaintiff and the other 
named defendants may appear by CourtCall. 
 
 If the Second Amended Complaint (“SAC”) is read in tandem with the Declaration of 
Anthony A. Malfatti filed on the same date, plaintiff has made at least some progress in 
addressing the issue of his standing to sue, although it is still not clear to the Court (1) what form 
of business entity Casa D’Oro Ministries is and (2) why Casa D’Oro itself is not as named as a 
party.  The SAC also includes a calculation of plaintiff’s monetary damages. 
 
 However, the SAC does not cure the core substantive defects identified in the Court’s 
ruling on defendants’ demurrer to the First Amended Complaint, which is incorporated by 
reference here.  Accordingly, the Court still need not reach defendants’ res judicata defense. 
 
 

  

11.  TIME:  9:00   CASE#: MSC16-01006 
CASE NAME: GOLDEN 1  vs.  BOYD 
HEARING ON WRIT OF POSSESSION  ( PLAINTIFF ) 
* TENTATIVE RULING: * 
 
             Plaintiff Golden 1 Credit Union’s Application for Writ of Possession is granted.  
According to the Proof of Service, Plaintiff has properly served Defendant Garrett Benjamin 
Boyd aka Garrett Boyd with the Summons and Complaint, Notice of Hearing on Application for 
Writ of Possession, Application for Writ of Possession and all other documents.  (Cal. Code of 
Civil Procedure § 413.10.)  Moreover, Plaintiff has timely served notice of hearing of on the 
Application for Writ of Possession. (Cal. Code of Civil Procedure §1005.) Defendant has failed 
to file or serve an Opposition. 
 
  Pursuant to Cal. Code of Civil Procedure §512.010, Plaintiff has established the 
probable validity of the claim.  Plaintiff has presented evidence showing the basis of Plaintiff's 
claim and that Plaintiff is entitled to possession of the property claimed.  
  
 The evidence shows that on June 13, 2014, Defendant Garrrett Benjamin Boyd aka 
Garrett Boyd entered into a written Retail Installment Sale Contract with Honda of Oakland for 
the purchase of a 2011 Honda Odyssey, VIN # 5FNRL5H66BB086147. (Prior to 
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commencement of this action, the contract was assigned to Plaintiff, Golden 1 Credit Union.)  
Defendant made a down payment of $4,000 and financed the sum of $31,337.00 at 2.99% APR.  
(Galindo Decl., ¶ 6; Contract attached to Verified Complaint as Exh. 1.)   
 
 In consideration of Plaintiff’s financing the vehicle, Defendant granted to Plaintiff a 
security interest in the vehicle to secure repayment of the Contract. Defendant defaulted under 
the terms of the Contract by failing to make the payment due on November 30, 2015 and 
subsequent payments. (Galindo Decl., ¶ 9)  Defendant last made a payment on November 16, 
2015.  The Contract provides in case of default, Plaintiff may declare all sums to be immediately 
due and payable. There is now due and owing $25,287.21. (Galindo Decl., ¶9.)  Plaintiff has 
made demand upon Defendant, but Defendant has failed and refused to pay sums due and 
owing. Defendant retains possession of the vehicle.  According to the Contract, after giving 
notice, Plaintiff may take possession of the vehicle and sell it. (Galindo Declaration, ¶8; Exh.1)   
 
 Plaintiff has established the property is wrongfully detained and provided an adequate 
description of vehicle, its value, and its location.  Plaintiff has established the property is not 
being seized for purposes of tax, assessment, or fine, pursuant to a statute.   
   
  As to the undertaking, the court waives the undertaking pursuant to Cal. Code of Civil 
Procedure § 515.010.  The court finds the Defendant has no interest in the property.  Here, the 
market value, according to the Kelley Blue Book is $20,677.00. Defendant owes a principal sum 
of $25,287.21.  (Galindo Declaration, ¶9; Exh. 3 to Galindo Declaration) Accordingly, Defendant 
has no equity or interest in the vehicle.    
 
 The writ shall issue for Plaintiff’s recovery of possession of the 2011 Honda Odyssey, 
VIN # 5FNRL5H66BB086147. 
 
 

  

12.  TIME:  9:00   CASE#: MSC16-01036 
CASE NAME: SHULENBERGER  vs.  NATIONSTAR 
HEARING ON MOTION TO CONSOLIDATE MS16-0266 WITH C16-01036 
FILED BY MARY SHULENBERGER 
* TENTATIVE RULING: * 
 
The motion to consolidate is denied.  On July 8, 2016, the parties to the unlawful detainer matter 

stipulated to entry of judgment, providing that Ms. Shulenberger would vacate the premises, 

and no money judgment would be entered.  Accordingly, there is no ongoing proceeding to be 

consolidated with this matter.   

(See also, Line 1.) 
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13.  TIME:  9:00   CASE#: MSN15-2036 
CASE NAME: HB CAPITAL  vs.  THE HAMILL REVOCABLE TRUST 
HEARING ON MOTION FOR PRODUCTION OF DOCUMENTS TO THE APPRAISERS 
FILED BY HB CAPITAL RESOURCES, LTD 
* TENTATIVE RULING: * 
 

Parties to appear. 

On May 12, 2016, the appraisers requested 26 categories of documents from the 

parties.  Items 1, 2, 7, 8, 9, 11, 22, and 23 have engendered disputes.  The Court notes that the 

requests are ambiguous in some respects.  For example, Request 1 seeks “Any and all legal 

opinions regarding the collectability of tail fees if it is assumed that the CSCDA contract is lost.”  

It is not clear whether the appraisers were deliberately asking for pre-existing legal opinions 

from counsel to their clients, or were inviting the parties to provide newly-created legal opinions.  

As the April 26, 2016 order (which the parties were ordered to provide to the appraisers) noted, 

the appraisers were free to receive “commentary or argument” from the parties, but only if 

requested.  Further, as the Court noted in the May 5 order concerning attorney-client privileged 

documents, “HB Capital is free to make an argument to the Appraisers that there are valid 

concerns about enforceability, and respondents are free to make an argument to the Appraisers 

that there are no such valid concerns, without the need for either side to refer to any attorney-

client privileged documents.” (May 5, 2016 Order After Hearing, p. 8.) 

Accordingly, even if the appraisers intended to ask for previous legal opinions that are 

privileged, the parties act properly in refusing to disclose them.  Since the parties are free to 

make arguments in their clients’ interest as part of this process without disclosing any pre-

existing documents, there appears to be little reason to debate attorney-client privilege or to 

selectively waive the privilege and provide some documents, at least where the Appraisers’ 

requests invite argument.  

With that background, the Court invites the parties to address the following issues at 

the hearing: 

First, that they clarify precisely what relief they seek at this point.   It appears that the 

scope of the dispute has narrowed since the initial motion was filed.  In its “supplemental” 

papers, HB Capital now states that it does not oppose the Hamill’s proposed responses to 

Requests 9, 11, 22, and 23, so long as it may provide responsive comments.  This apparently 

leaves only Requests 1, 2, 7, and 8 at issue.  In addition, it is not clear whether at this point HB 

Capital wishes to have the Hamills retract the legal memorandum of July 1, 2016 (provided in 

response to Request 1), or simply be permitted to prepare their own responsive memorandum. 

Second, since it appears that the Hamills provided documents to the appraisers before 

they had completed the meet and confer process with HB Capital, the Hamills should address 

that issue. 
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Third, the Court has received HB Capital’s request to seal particular documents.  

The Court has not reviewed those documents, and invites argument as to whether review of the 

documents is necessary to resolve the pending issues. 

Fourth, the Hamills contend that the privilege log provided by HB Capital is inadequate, 

but it does appear to provide at least some description of the communications in question, which 

appears to bring them within the scope of attorney-client privilege.  Since the Court cannot 

engage in an in camera review of documents claimed to be subject to attorney-client privilege, 

how do the parties propose that the Court resolve the issue? 

 

 

  

14.  TIME: 10:00   CASE#: MSC14-00686 
CASE NAME: BUTLER  vs.  AAA 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply.  Parties (not simply attorneys, but Mr. Butler and a 
representative with complete authority to resolve the matter) to appear. 
 
 

  

15.  TIME: 10:00   CASE#: MSL15-03626 
CASE NAME: LOBEL FINANCIAL  vs.  RIOLO 
COURT TRIAL - SHORT CAUSE / 1 DAY(S) 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply.  Parties to appear. 
 
 

  

16.  TIME:  1:30   CASE#: MSD13-01648 
CASE NAME: KERI EVILSIZOR  vs.  JOSEPH SWEENEY 
F/L SPECIAL SET HEARING ON: RFO 
FILED BY RONALD G. PECK 
* TENTATIVE RULING: * 
 
Family law matter.  Tentative ruling procedure does not apply.  Parties to appear. 
 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   07/25/16 

 
 

- 13 - 

17.  TIME:  1:30   CASE#: MSD13-01648 
CASE NAME: KERI EVILSIZOR  vs.  JOSEPH SWEENEY 
F/L SPECIAL SET HEARING ON: CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Family law matter.  Tentative ruling procedure does not apply.  Parties to appear. 
 
 

  

18.  TIME:  1:30   CASE#: MSD13-01648 
CASE NAME: KERI EVILSIZOR  vs.  JOSEPH SWEENEY 
F/L SPECIAL SET HEARING ON: STAY OF PROCEEDINGS 
* TENTATIVE RULING: * 
 
Family law matter.  Tentative ruling procedure does not apply.  Parties to appear. 
 
 

ADD ONS 

19.  TIME: 10:05   CASE#: MSC14-00686 
CASE NAME: BUTLER  vs.  AAA 
HEARING ON MOTION TO COMPEL PLAINTIFF'S RESPONSES TO SPECIAL INTERROGS. 
FILED BY AAA OF NORTHERN CALIFORNIA, NEVADA & UTAH 
* TENTATIVE RULING: * 
 
The motion to compel further responses without objection is denied.  While the proof of service 
of the discovery is sufficient to create a rebuttable presumption that the special interrogatories 
were received, the declaration of April Tan rebuts that presumption, and the Court finds, by a 
preponderance of the evidence, that the requests were not received until May 20, 2016.  Thus, 
the response was not untimely. 
 
 

 

20.  TIME: 10:05   CASE#: MSC14-00686 
CASE NAME: BUTLER  vs.  AAA 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY MICHAEL BUTLER 
* TENTATIVE RULING: * 
 
No tentative will be issued.  Parties to appear. 
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21.  TIME: 10:05   CASE#: MSC14-00686 
CASE NAME: BUTLER  vs.  AAA 
HEARING ON MOTION TO CONTINUE TRIAL DATE 
FILED BY MICHAEL BUTLER 
* TENTATIVE RULING: * 
 
No tentative will be issued.  Parties to appear. 
 
 

 

22. TIME:  9:06   CASE#: MSN15-2036 
CASE NAME: HB CAPITAL  vs.  THE HAMILL REVOCABLE TRUST 
HEARING ON MOTION FOR ORDER SEALING EXHIBITS 
FILED BY HB CAPITAL RESOURCES, LTD 
*TENTATIVE RULING:* 
 
See Line 13. 
 
 
 

 

 


